
ends meet on the basis of 
the low WSIB payments.   

Marlene came to us in 
1996. We went to appeal 
and forced the WSIB to 
increase the award. The 
WSIB retaliated by sud-
denly claiming she owed 
them more than $5,000 - 
supposedly due to a prior 
condition that should re-
duce what Marlene had 
already been paid.  The 
WSIB’s collection depart-
ment repeatedly hounded 
and threatened her for years 
over this - although WSIB 
policy is very clear that col-
lections had to be held off 
pending appeals, which we 
had filed. 

We had a full hearing at 
WSIAT in March 2004. 
Marlene testified about her 
work, her injuries and her 
disability. The decision gave 
her a full total disability 
award along with over 
$117,000 in arrears for past 
wage losses. It cancelled the 
so-called overpayment. 

Bravo to Marlene and her 
persistence in the face of 
enormous obstacles 

Marlene Chambers had to 
wait over 15 years before 
getting her justice from the 
compensation system.  
During that time she had 
to live with debilitating 
injuries, insulting treat-
ment from the WSIB, re-
peated attempts to illegally 
confiscate her money from 
past payments, and a long 
list of adjudicators who 
treated her with contempt.  
Marlene finally got her 
justice after a hearing we 
did last year at the Work-
place Safety and Insurance 
Tribunal (WSIAT). When 
it came, the justice was 
sweet and richly deserved.  

Marlene worked Since 
1969 as a packer at Plax, a 
local bottling plant. The 
work was repetitive, fast 
paced and physically diffi-
cult.  She sustained a num-
ber of injuries to her left 
elbow, neck and shoulders 
from 1986 onwards. In 
1990 the company put her 
on an especially difficult 
job that worsened her con-
dition. She had to stop 
when it became too painful 
to continue. The company 

promptly fired her. 

Marlene got a small pension 
for her injury because the 
WSIB only recognized the 
left elbow problem.  She 
had to go to appeals to win 
her right to wage loss pay-
ments and vocational reha-
bilitation. The WSIB, how-
ever, put her on a job at an 
optical facility that severely 
re-injured her neck and 
shoulders. The Board then 
sent her to a work assess-
ment in a retail job. 
Marlene was unable to 
make out because the work 
was too much for her limita-
tions.  The WSIB decided 

otherwise and gave her a 
very low wage loss award.  

During these years, Marlene 
suffered a lot on account of 
her ongoing pain; it was 
very hard to make financial 
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Michael DiFilippo has a severe neck 
injury but he now holds his head 
high after a remarkable appeal vic-
tory at the WSIB.   

Michael worked for over 28 years at 
physically demanding jobs. From 
1990 onward, he was a bricklayer 
relining the insulation in coke ov-
ens, blast furnaces and steel plants. 
The work was in cramped spaces 
and awkward positions.  Michael 
ripped apart old furnace linings with 
jackhammers and crowbars. He re-
built them by spraying insulation 
from a heavy hose draped over his 
neck. At other times he lifted heavy 
bricks and blocks all day long. He 
drilled overhead to clean out the 

big pipes in the coke ovens. 

All this work put incredible strains on Michael’s neck and shoulders.  On July 25, 2002 he 
went to the hospital emergency with unbearable pain in his neck. A later MRI showed herni-
ated discs at 3 levels.  On November 6, 2002 he underwent neck surgery (diskectomy and 
fusion).  

Michael stopped working July 2002 due to the incredible pain and stiffness in his neck.  The 
surgery improved things a bit but his neck was still a severe disability.  The WSIB stuck its 
head in the sand, refusing compensation on the basis that there was no relation between his 
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work and his injury.  His specialist was un-
helpful. Another specialist later supported 
the workplace relation to Michael’s injury, 
but the WSIB just ignored that report and 
all the other evidence we presented.   

We went to an appeal hearing in February 
2005. Michael testified at length about his 
work and the development of his neck prob-
lem.  He showed how the company had 
misrepresented his jobs to the WSIB. He 
was aided by a portfolio of colour photo-
graphs we brought illustrating how bricklay-
ers rebuild furnaces.  Another co-worker 
testified about the strain the job put on the 
neck and shoulders. We presented research 
studies on the relation between this kind of 

work and neck disablements. 

The WSIB’s appeal officer issued a very 
long decision that completely vindicated 
Michael.  The neck injury was due to his 
work, which she spent many pages detail-
ing. The award is also significant because 
it ruled that the degenerative spinal find-
ings were due to work - something the 
WSIB is normally extremely reluctant to 
acknowledge. 

The follow-up details are now being 
worked out with the WSIB. Michael will 
receive a lump sum Noneconomic loss 
award and wage loss payments for the 
time he did not work. He will be assisted 

in getting a lighter job that won’t aggra-
vate his neck along with any needed wage 
top-ups.  Congratulations to Michael. 

BRICKLAYER HOLDS HIS HEAD HIGH (Cont’d) 

WSIB Bites the Dust 
Kathy was victimized by this practice.  
She was a data entry clerk at the Hamil-
ton OHIP office who suffered a repetitive 
strain injury to her neck and right side in 
1988. She was eventually unable to work 
at all. Kathy was denied a wage loss award 
but won that on appeal. However, when 
the award was later reviewed by an adjudi-
cator, it was taken away. The adjudicator 

believed that Kathy could go back to 
work.  Wage loss benefits were termi-
nated. 

We gave a written submission to WSIAT 
last year. Its decision supported our posi-
tion 100%.  It told the WSIB - for the 
umpteenth time - that it has no business 
changing pre-1990 wage loss awards on 
the basis of what it thinks the worker can 
earn, as opposed to what she is actually 
earning.  Kathy got a richly deserved ar-
rears payment of more then $73,000 - 
plus ongoing monthly supplements.  

Kathy McIntyre-Jones recently received 
more than $73,000 in back payments 
after an appeal victory we won at the 
tribunal (WSIAT).  However, she should 
never have had to go that far.  The WSIB 
has stubbornly refused to respect the law 
on wage loss supplements for people 
injured before 1990. The compensation 
acts says very clearly that when these sup-
plements are periodically reviewed, the 
only question is how much the worker is 
earning at the time.  Wage loss payments 
are based on the difference between ac-
tual earnings and pre-accident earnings. 
The WSIB, however, has wrongly insisted 
on basing the supplements on “deemed 
earnings”, i.e. what it thinks the worker 
should be earning as opposed to what 
she is actually getting.  This results in a 
lower award, or no award. 

The WSIAT is a higher appeals body. For 
over ten years it has issued many deci-
sions telling the WSIB it is wrong. 
WSIAT has awarded higher wage loss 
supplements to many workers based on 
their real earnings, not what the WSIB 
thinks they should earn.  Unfortunately, 
the WSIB keeps on using the wrong stan-
dard, ignoring WSIAT. 

“Wage loss benefits  

Were  

Terminated” 
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Julie Shannon worked at a Hamilton packaging plant as a ma-
chine operator since 1979.   From 1990 onward, she suffered a 
number of repetitive strain injuries - to her neck, shoulders, 
elbows, wrists and hands.  The WSIB, however, was very slow 
to accept her injuries as work-related. It downplayed her pain 
and minimized her extensive disability. 

The Board eventually paid Julie an inadequate wage loss award 
(FEL) on the theory that she could work as a cosmetician.  
This decision ignored the fact that Julie could not use her 
hands on a sustained basis. She also had poor grip strength.  
The Board ignored the evaluation by her specialist that such 

effort to deny compensation to 
Joanne. It wrote demeaning 
letters to the WSIB, accusing 
her of exaggerating her inju-
ries; it distorted the events 
surrounding her final recur-
rence.  Its hired consultants 

spared no effort in negatively 
portraying Joanne, painting the 
picture of an undeserving ma-
lingerer.  The WSIB agreed, 
forcing her to go through two 
different appeal processes - 
both of which denied her 
claims. 

Persistence pays off, as a client 
of ours recently learned. We 
won a long and difficult effort 
to get her properly compen-
sated for a severely disabling 
back injury.   Victory came 
after six frustrating years of 
fighting a mean-spirited em-
ployer and compensation 
board. 

Joanne - who does not want 
her real name used - was a 
cleaner at a local area Board 
of Education.  She had a se-
vere back injury in September 
1994, followed by six different 
recurrences in the next 3.5 
years. Each time she returned 
to work, the same physically 
demanding cleaning tasks 
aggravated and worsened her 
condition.  Testing showed 
disc bulges in her lower back, 
which was continually in pain 
and spasm.  In February 1998, 
she had another recurrence 
while bending and reaching 
up and down to clean doors.  
Her back was so bad after that 
she was unable to return to 
any work at all.  This led to 
other problems including 
depression. 

The employer put in a major 

We presented Joanne’s case at 
the appeals tribunal (WSIAT) 
in December 2004. The em-
ployer was there with an ag-
gressive effort against her.  
She testified at length and 
was able to handle any and all 
questions put to her.  The 
March 2005 tribunal decision  
vindicated Joanne - her injury 
was recognized as a perma-
nent impairment under the 
category of chronic pain syn-
drome.  The WSIB was or-
dered to assess her for a wage 
loss award (FEL). 

When the WSIB later evalu-
ated Joanne’s earnings capac-
ity, we presented evidence 
from her specialist and family 
doctor that she had become 
totally disabled.  The em-
ployer seems to have learned 
nothing from the WSIAT 
decision, as it continued its 
aggressive opposition to 
Joanne’s benefits. Fortu-
nately, the WSIB paid no 
attention this time.  It ruled 
that Joanne had become un-
employable because of her 
injury and gave her 100% 
wage loss benefits retroactive 
to 1998. 

STRAIN INJURIES FINALLY COMPENSATED 

The harder they come… Cleaner Wins Big Time 

“It ruled that 
Joanne had 

become 
unemployable 

because of her 
injury and gave 
her 100% wage 

loss benefits 
retroactive to 

1998.” 
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work was beyond her limitations. 

There were many issues in Julie’s claim, which the WSIB 
bounced back and forth for years.  We were finally successful 
in winning almost all of her claims. An appeals officer decision 
in January 2005 ruled that the cosmetician job was unsuitable. 
It also ruled that the WSIB had failed to prop-
erly recognize all her work-related injuries.  

Julie has so far received over $130,000 in back 
pay plus an ongoing 100% wage loss award. 
It’s about time. 

The employer howled and 
whined about that decision, 
to no avail.  Joanne received 
over $160,000 from the 
award, covering lost 
earnings and a None-
conomic Loss award. 
She is receiving 100% 
wage loss replacement 
on an ongoing basis. 

With this employer, the 
only thing we can say 
is: The harder they 
come, the harder they 
fall. 
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She ought to have then received WSIB 
benefits but both the employer and the 
WSIB worked overtime to deny her the 
entitlement. They claimed her impair-
ment was not work-related  - despite 
the fact that three specialists wrote 
reports linking her condition to the 
injury! 

The Board and the employer also 
claimed - wrongly - that Margaret never 

needed accommo-
dation and was 
never accommo-
dated at the hospi-
tal.  The em-
ployer’s consult-
ant was extremely 
persistent with the 
Board and with 
the appeals officer 
in attacking Mar-
garet’s claim.  In 
the meantime, 

Margaret Crawford is a Hamilton nurse 
who sustained a serious injury to her neck 
and shoulders that disabled her from re-
turning to bedside nursing.  She had to 
fight a nasty battle with her employer and 
the WSIB, however, to get the permanent 
impairment recognized. She won that 
battle and then won the right to retrain-
ing for nursing work consistent with her 
limitations. 

Margaret was injured in July 2000 when a 
patient grabbed her arm while she was 
working in the Emergency Room at the 
Henderson site of Hamilton Health Sci-
ences.  She returned to work but the in-
jury was aggravated by the physically de-
manding nature of bedside nursing. Her 
neck and shoulders became painful and 
numb. She was unable to work with her 
arms extended or raised.  The employer 
arranged for modified work, which lasted 
only a short time. 

Margaret was laid off in November 2002.  

Margaret was without an income. 

The matter went to appeals in 2003.  
Margaret’s case was bolstered by the docu-
mentation and support from Pat Mac-
Donald, President of Local 70 of the On-
tario Nurses Association. I wrote a num-
ber of detailed submissions.  The Novem-
ber 27, 2003 decision by the appeals offi-
cer ruled that Margaret had a permanent 
impairment from the work injury, that 
the pre-injury job was unsuitable for her 
and that she was entitled to a Labour 
Market Re-assessment to explore alterna-
tive employment. 

Margaret received a large monetary award 
from this. She then got the WSIB to 
sponsor her in a lengthy retraining pro-
gram at Brock University in nursing ad-
ministration and research. This is lighter 
work and at a higher skill level. Congratu-
lations to Margaret. 

Nurse Wins Retraining 

We’re on the Web 

www.stangrayconsulting.ca 

HAPPY HOLIDAYS 

MERRY CHRISTMAS  

AND A 

HAPPY NEW YEAR 

From all of us 

Stan, Bonita and Carm 
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